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UNITED STATES COURT OF APPEALS 


POR THE NINTH CrRCUnT 
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Va 


LEE HOFFMAN and JUDY HOFFMAN, 
husband and wife, 


Appellees. 


BRIEF OF APPELLEES 


Appeal from the United States District Court 
fOr une District of Oregon 


OPINION, BELOW, JURISDICTION, QUESTIONS 
PRESENTED, AND STATUTES AND REGULATIONS 
INVOLVED. ’ 
Appellees accept appellant's statement of opinion below, 
jurisdiction, questions presented, and statutes and regulations 
involved, as expanded by a more extensive statement of the 


case, infra. Pertinent statutory and regulatory material is 


presented in Appendix A, infra. 


STATEMENT OF THE CASE 


Simplification and solution of the issues presented 
demand a more complete statement of the case. 

Three sections of the Internal Revenue labyrinth are 
pertinent: 26 U.S.C. §§ 165, 166 and 172 (hereinafter sometimes 
referred to for sake of brevity variously as S$. 165, 0 Galocrs 
emce 9 Lie"). 

Section 165 considers "losses." Any loss uncompensated 
Dyemisurance is deductible, 26 U.S.C. § 165(4), to the extend 
of the taxpayer's adjusted basis, 26 U.S.C. § 165(b). However, 

§ 165(c) limits loss deductions for individuals to (1) losses 
incurred in a trade or business; (2) losses incurred in trans- 
actions entered for profit, unconnected with a trade or business; 
and (3) casualty losses exceeding $100. Capital losses and losse 
from worthless securities are limited to the amount of the 
Aiiereable Capital gain and $1,000, 26 U.S.C. § 165(f)> (am 

Section 166 is concerned with “bad debts." Bad debts 
are generally deductible; however, for an individual taxpayer, 
no bad debt deduction is allowed for nonbusiness debts in excess 
Pomeceoital eaims plus $1,000, 26 U/S.C. § 166(a); (Dee ae 
A "nonbusiness bad debt" is defined as a debt which is not create 
or acquired in connection with, or incurred in, the taxpayer's 
trade or business. 

Section 172 deals with net operating loss deductions. 


Tt is an ameliorative section allowing carry-back and carry 


over of excess of deductions over income, across lines of 
accounting periods. Section 172 (d)(4) provides that an 
individual taxpayer's deductions which are not attributable to 
eo urade Or business will be allowed only to the extent of his 
Peoss income mot derived from his trade or business. 

Tne instant transactions must be considered in connection 
fee tnese sections. Taxpayers timely filed an action for reruna 
of $9,345.61, representing overpayments of federal income taxes 
for the tax years 1958 through 1961, inclusive. (R. 1-22, 78-79.) 
Taxpayers' action was premised upon refund claims (R. 5-22, see 
Ex. "A", "B", "co", "D" and "E" to complaint) which were rejected 
Jexcept for a portion of the 1961 refund claim in the amount of 
$243.99 (R. 3)/, by the Internal Revenue Service. In denying the 
refund claims, the Government disallowed taxpayers’ claimed loss 
deduction except for the extent of $1,000, plus applicable 
capital gains, and contended that the losses were capital losses 
(R. 35 admitted, R. 24). 

Taxpayer Lee Hoffman operated a highly successful contrac 
ting business prior to 1958 as a sole proprietor (Re 2oyn is. 
Jel). At that time, he organized Lee Hoffman, Inc., (the 
"corporation" per Br. 5); Mr. Hoffman was president, director 
and sole stockholder; he received a salary forhis efforts as 
Presidente (Bre 5; R. 5-22, 79). 

On June 15, 1958, the taxpayers, the corporation and the 
General Insurance Company of America ("bonding company” in the 


Government's brief and hereinafter referred to as "General"), 


entered into an agreement (R. 34-37). The contract was in the 
standard form used by Surety companies from time immemorial. 
There was no evidence of any negotiated provisions on behalf 
of the taxpayers or the corporation. In this sense, it was a 
Beomtract of adhesion.” 

The agreement with General -provided, inter alia, that 
General would furnish performance and payment bonds; in eee Gack 
the taxpayers individually agreed to indemnify General for any 
HG@eses WOlCh might arise out of, or on account of, the execution 
Smeicombond,, (sce €.2., R. 34-37, confirm R. 79-80). 

Benmein2 requirements Lor Construction Centracuesane 
mera owivelmiversal, due in no Small part to the inrusioamc: 
Medora stave and local sovernmental money into almost all 
Sener veulon projeces, both “public” and “private”, 

Realistically, a contractor cannot secure the necescar, 
payment and performance bonds without execution of an indemnity 
agreement resembling the documents here entered. (See R. 30.) 

Omeseprember 9, 1959, the corporation entered inter 
Comeraces With Oak Lodge Sanitary District No. 1, for the 
construction of a Sanitary sewer system in the gross amount of 
$2,122 ,881.75, and General provided the payment and performance 
bonds required by Oregon law pursuant to the parties' agreement. 
(Gree Cso lee concirm, R- CO.) On July 20, 19603"the covgenaamea 
entered into a second contract with Oak Lodge Sanitary District 
No. 2, for the construction of a sanitary sewer system in the 


gross sum of $1,294,243; likewise, General provided payment and 


perrormance bonds. Cae Bi cont 1 rm Ro 80.) 

imewecerporadulon sullered financial reverses. Oo 
April 11, 1961, an agreement was entered into between the 
corporation, General, The First National Bank of Oregon (nere- 
inafter referred to as "Bank") as a conduit, and taxpayers as 
Mademnitors: (R. 31, 38-53.) 

On April 21, 1961, taxpayers sold real propervy SubjJece 
to the foregoing agreement, and the net proceeds ($20,400.83) 
mere = wransterred to General in conformity with the indemnity 
agreement. (R. 31, 80.) 

Thereafter, on November 20, 1961, the agreement of 
hooielle Was berminated and General paid the bank the Sumer 
$500,199.81, pursuant to Paragraph 7 (R. 40); this amount 
represented the monies advanced to fund the completion and 
performance of the two contracts. (In large part, the funds were 
utilized to discharge claims such as mechanics! liens). This 
Sum reflected as credits all payments previously received from 
the individual indemnitors and the corporation. (R. 31-32.) 

A new agreement was entered November 22, 1961, which 
eliminated the Bank as conduit for the funds (OR 32, Seo Aes 
This contract provided that General was to advance the corporatic 
the amounts necessary to complete the contracts, and the corpor- 
ation and the indemnitors agreed to repay General on demand for 
all advances, including monies advanced under the prior agree~ 
ment and the agreement of indemnity dated June 15, 1958. The 


agreement specifically provided that it was not to limit or 


modify any rights existing under the prior agreement. CR Sia 

On November 30, 1962, a release and settlement agreement 
was entered into between the bank, General and taxpayer Judith 
Hoffman for herself individually and as guardian of the estate 
of taxpayer Lee H. Hoffman, an incompetent (R. 58-68). Prior 
to November 30, 1962, taxpayers liquidated certain common stocks 
and paid the proceeds to General. The basis of this property 
for federal income tax purposes was $2,740. On November 30, 
1962, taxpayers transferred cash, stock and real property to 
eos roimeersa 2uli and complece release of all liabilities to 
General, which the Court found at that time exceeded $900,000 
(R. 58, 80-81.) The basis of this property in the hands of tax- 
payers was $56,223.40 (R. 32-33). The property so transferred 
Domo oulcwin excess Cf the basis, but less than the anoumiwo. 
the deot to General. Provision 3 of the release and settlement 
So mecmenc provided ; 

"TINDEMNITORS warrant and affirm that they have 

Mecemommiiiecisclosure Of all of their assecs, 

Cima Iida uLOngto, tne assets described aa 

schedules A and B the only property owned by 

ii DEM TROR See etnac described im Scheduse © 

Mewecteuaccacned, Which Schedule 1s made a pare 

Ol Sens pPavasraph aseiOlly as though sex fort 


Cope welvenercin. Mi ene even, that it 1s 


discovered at any time that any property has 
been omitted from Schedules A, B and C, INDEMNITORS 


agree to convey the same to BANK, and GENERAL 
immediately.” (R. 59). /Emphasis in original./ 


MmGenaicors conveyed, inter alia, pursuant to Schedule 


Pwlesemios-O a portion of taxpayer Lee Hoffman's birthright: 


"Two-thirds of the one-fourth contingent remainder 
interest of Lee H. Hoffman in and to the trust 


eotvue created oy the will of the late Lee 
Hawley Hoffman, father of Lee H. Hoffman by 
Which the remainder of the estate of Lee Hawley 
Hoffman, deceased, was conveyed in trust to 
Eric Hoffman and Walter Burns Hoffman as 
trustees, which remainder interest is subject 
WOnawliGe estate In said trust property for 
Carotyi Couch Hofiman, the mother of Lee EH. 
Hotiman, and Said contingent: remainder interes: 
PomvenvCStlt Bee He Olimanm in the event 
Poecmie sSUunVIVES Sis mother, all as in the 

Will of Lee Hawley Hoffman set forth and pro- 
bated in the Circuit Court of the State of 
Oregon for the County of Multnomean under Cause 
Noweol00c.” 


Timely refund claims were filed by taxpayers with the 
Internal Revenue Service for tax years 1958-1951, inclusive. 


eri@avels asserved that the amounts paid cto General pursvang 
to the foregoing agreements, were deductible as "ordinary 


losses" which could be "carried back"; they deducted their 
DaeHe tor the property included in the payments and listed 


them as"loss-payment to General Insurance Company under 


Indemnity Agreement” (R. 7, 9, 15). The Internal Revenue 


Service rejected these refund claims, contending that the 


losses were capital losses (R. 3, 24). 


Maxpayers' timely complains for refund (R. ly vecsseq e 


was answered by the Government (R. 23-24). Thereafter, tax- 


payers moved for summary judgment pursuant to Rule 56, Fed. 
ROOT eo U,o.C., (R. 25), Supported by appropyiaue 
memoranda (R. 26-28), affidavits, and incorporated documents 
(R. 29-67). All facts were admitted by the Government at 
Pelemototemicns.. Tr. 375 R224, 100, 102). 

The Government moved to deny taxpayers’ motion for 


summary judgment and filed a cross~-motion for summary judgment 


i = 


(R. 69). The Court entered judgment for the 
on March 21, 1967, premised upon the opinion ana order of the 
Honorable Gus J. Solomon, Chief Judge of the United States 
District Court for the District of Oregon (R. (eae. mE 
Court considered the issues as if a trial were had on the merits 
on Stipulated facts, not on the respective motions for summary 
judgment (Tr. 37; R. 83). On May 16, 1967, the Government filed 
iecmmebice Of appeal (R. 65). On June 20, 1957, the Government, 
unopposed, was permitted to extend the time permitted to docket 
miemuccord en appeal for the full 90 days (R. 86). 

enue anber Entry of judgment and Tiline of mMogrecmes 
appeal, the Government sought to amend judgment (Tr. 87-38); tne 


motion to amend was filed and served July 10, 1967 (R. 147). The 


motion to amend was denied (Tr. 92). 
SUMMARY OF ARGUMENT 


The losses incurred by the taxpayers as indemnitors of 
General are deductible as "ordinary losses” pursuant to 26 
Wieemers 165(c). 

Taxpayers! losses were not “"nonbusiness bad debts" 
MigcemmcomUnovc. 9 166(d)." Plainviifs reserved no rignv ter 
e@eretat.on in their indemnity contract, and the parties? 

Gmtent militates against retention of such a right, particularly 
where all assets, including all of the corporation's stock, was 


transferred to General. 


Assuming, arguendo, that some implied rignt to SUD Gee 


gation could be available to an indemnitor, that FAgnc Gide eG 
exist under the admitted facts. A partyis not entitled to 
Split his cause of action, and taxpayers failed to discharge 
the entire debt, which exceeded $900,000. Since taxpayers dia 
not liquidate the complete debt, they possessed no right of 
Buprogation. . 

Moreover, taxpayers and General entered into a release 
and compromise as to ali claims against both taxpayers and their 
corporation in November, 1962. When a claim is compromised, 
iPeeepLomiser Yrevalns no SUDroszation rights. 

MOsses Sustained by an indemnitor pursuant to an i9¢denome 
Se weeememy are Ordinary losses: they cannot be torvuured ance 
"non-business bad debts" where, as here, the indemnitor has no 
meenero1 Ssubropavion. Any lack of uniformity posited by the 
Ceveemens because ot this rule, derives from artifical adiua.. 
hepeeee and jucieial distinctions; there 18 mo reason to eyo 
Cmetarpeyer's right to ordinary-loss treatment by administracive 
fiat here where the taxpayer clearly comes within the ambit of 
CiemovaLlue . 

Maxpayers losses are ee ea0ital losses wode: 26 
U.S.C. § 165(f), (g). Any contention that payments by taxpayers 
to General pursuant to the compulsion of the indemnity agree- 
ment constituted contributions to capital is patently ludicrous. 

The district court properly denied the Government's 
Povlmonmionreduce judgement. The motion was untimely tileq ane 


served; indeed, the motion was filed 111 days after the jucgment 


was entered, and 55 days after the Government filea NOGuec 


Pmeapeeat (nh Ot, 35, 87-88, 147). Vhile the motion and 
Supporting documents omitted the date (R. S7-0e), she pvocord 
clearly Sustains taxpayers’ contention of untimeliness (Ra 925 
147). Footnote 22 (Br. 48-89) is a specious excuse. IF the 
Government is held to some modicum of fairness, it is not 
mace uC reooen that which has been settled and admittea.+ 

Moneever,, taxpayers Were relieved Cf any Oblagacvsn 
to submit evidence on the "trade or business" issue by reason 
of the Government’S judicial admissions. 

lb melbliv.) chere was evidence (from the edmictedmacec) 
PeemuUnemraxpayey Was engaged in the Grade or business or 
Bemdesrno manaseérial amd other Services to the corporation. 
Soomereagmcne L£Urnishine of the indemnity agreement was dome 
mameonnceo ON Wium Such a trade or business. The Governmedd¢ 
momoeorregeanceeStOpped from raising this issue in lighv er 
meomeonoucu, judicial admissions, and untimely acclona ine 


MuCememcmor tne district court should be aifirmed. 


pe 


i It should be noted that the government cites the 
transcript of the hearing on the motion without designating 
iiewerenccripe as part of the record on appeal. The Govermm ona 
motion to amend was not 'summarily" denied, but was denied 
fitteéen days after it was filed and only after both parties 
had submitted written briefs in support of their positions. 


(R. 89, 92, 146). 


ARGUMENT 


+ 


Taxpayers -Plaintiffs' Losses Were "Oreinary 


n 
Losses, Fully Deductible Under 26 U.S.C. 
piplo5 (ce) 


Taxpayers made payments to General under their Girect 


obligation contained in the indemnity agreenent. As the result 
taxpayers suffered deductible ‘ordinary losses." 26 U.S.c. §165. 

Any tiresome commentary concerning bad debts, business 
Bweeonousiness 1 character, asserts interesting trivia, wholly 
imumewevanurcO LiiS case. 2t is Sufficiently difficulé vovweon— 
Peenmenmawenye vortured theorizing of Putnam and its progeny 
/Putnam y. Commissioner of Internal Revenue, 352 U.S. 82 
(1956)/, wherein an ordinary loss transaction (at least a 
transaction so conceived by the common taxpayer) is painfully 
ensconced in the Procrustean bed of "bad debts." If this Court 
CMOetes eto adope the Government's position, the law will=be ves 
Seescca Vien an additional anomaly. If deductions for ording?, 
losses snould be limited in scope (the apparent major premise 
of the Government's arguments), should not the power of change 
Meemcecmr ee COMZress instead of interested administrative 


edvoecatces? 

Appellant renders the issue unnecessarily complex. Tax- 
payers suffered a loss by any rational standard. The bad-depot 
Drovistons of the Code are irrelevant. The sole issue, cien, Xe 
whether the loss was "an ordinary loss" or ‘& capital loss." The 


? ee f 
Government's argument on this point is easily reduced to 


2 See Government's argument II, Br. 43-47, answered 
Poseropeetivcaliy in Il, intra. 


absurdity. Therefore, the district court properly applied 
26 U.S.C. § 165 to the case at var. The decision was clearly 
@2rrec. end should be upheld. The Court's findings are 
eesti uively valid and will be sustained unless found to be 
meee yeerroreous. See, ©€.2., Rule 52, Fed. R. Civ. Pye 
20 U.S.C.; Commissioner of Internal Revenue v. Duberstein, 
beomUec 272 (1950); McAllister v. United States, 340 U.S .u6 
(1954); United States v. Gyosum Company, 333 U.S. 364, /rehearing 
Cegmed 333 U.S. 359 (1943)7. 


Pee ft rOGuC ol On 

PiecweOveT mental S@ssertion Of Unnecessary issues 
moovmees amore Lengthy reply by taxpayers, in Order to aver 
Seeltegs accepuance Of invalid arzuments by railure To comer. 
Weeeeawwes Cesiraole, taxpayers Will follow the avpeliang = 
Coaeereo Ol areaument. 

Popeilang'’s “Introduction (Br. 16°19) comma: nsgsever.= 
pee mcous saverially erroneous : 

(1) The Government asserts that the taxpayers paid 
General pursuant to its direct indemnity obligation “and were 
Uae lence obta.o repayment from the corporation’ (Be. 17) eae 
Error, repeated in various forms throughout appellanu’s buzers 
betrays the Government's confused analysis of the toval trans~ 
action. Taxpayers were eitner entitled to subrogation agains 
Piemco sete cton, GY Not, aS 2 matter of law;—no factuaimaues 163 
is presented. If there exists no right of subrogation, @ 


ignt 


7 


pameymcannOc Voluntarily relinguish suca a nonexistent 


Mepporentiy this is the Government's position in one of its 
Several guises). Here, the taxpayers made no 2CUeipiL Tore lad 
peeinet tne corporation --they possessed no right or basis tc 
Boris. 

ities paventiy ridiculous to claim wnat taxpayers 
Pewmgurened a right not owned or possessed. Such a claim 
would necessarily assume the control and ownership of the 
Be wocce.) Here, taxpayers transferred their entire forvune, 


peeGluctge all Snares of Stock in the corporation, to General 
(R. 58-68). Taxpayers and General, dealing at arms' length, 

Peg -een ole 42 DUSINesSS Lransaction. One can hardly sugpe@ce 
ipfewmeceneral intended to haye that bargain undercur by scaxopayere! 
Sogeeeron Of 2 Lient of SUDrOmation against Some Of 1s ~asceu-. 
Taxpayers did nothing voluntarily; certainly they paic no debts 
Gee et ised mo Cepital into the failing corporation atycne cine 
the agreements were executed. No rational person would make 

ey edd: ciomal commitment of capital to this unhealthy enter 
prise subsequent to its insolvency. 

Moreover, the obvious intent of the release (2. 58-67} 
was to permit General to take all of the meat from the corporate 
bones; how does appellant, so fixed upon "realities," believe 
Bi wemont Ss parpain reserved an unimpaired right to subrogation? 

(2) The Government states the question to be whetvner 
the loss is a nonbusiness bad debt loss or a loss fully decuctiole 
under 26 U.S.C. § 165(c)(2) “as a loss incurred in a transaction 
Paeeree nto for profit though not connected with a tradere. 


business, as taxpayers contended” (Br. 17) (Emphasis accee). 


The record does not reflect a basis for this Sta ucmeny 
peeenouem une transcript, not @ part of the FeCcord, Mente corcer 
@oruec cc. § 165(c) permits ordinary loss treatment to (1) losses 
wmeurred 1m a trade or business; (2) losses incurred in a 


transaction entered into for profit, unconnected with a trade 
Or business; (3) casualty losses exceeding $100, unconnected 
heetiana trade Or business. ‘Taxpayers did not specify in their 
refund claims or complaint that the loss fell within a specific 
Smbceccion or § 165. 

Migemrerund Claims Of taxpayers asserted they rience 
carry back losses from 1961 and 1962 for "Payment(s) to General 
Insurance Company under Indemnity Agreement". The government's 
position through judgment was consistently that the loss was 
emecapigal Loss because it was a bad debt or a contri bucien sue 
Cagmral. Fach party tiled a motion for summary judgment 
Becenomieetmat MO 1seue Of Tact remained for the courc. ime 
parties agreed that these motions could be considered by the 
COUmeaemanoce-urial Order seuving forth the respective scons 


5 


Ceqc1ones. At this stage it was truly irrelevant whether tax~- 


> "vr. Moore: Your Honor, there is one thing we do 
Boe eomonyeit stme Court should, after going over the decumenes 
in the case, decide that it wishes additional evidence or 
affidavits or any additional testimony on any factual issue, 
we would like to treat the motion for summary judgment as a 
pretrial order and limit the issues as much as possible. I 
JOU bweGnanic pias '’sS whe case. 


Mr. Smith: This is agreeable to us, your Honor." 


(ee 30-37 ) 


payers relied on § 165(c)(1) or § 165(c)(2) since the Government 
had never asserted § 172(d)(4) as a partial defense. It was 
Oily i!) Gays after the court, in reliance upon the contentions 
Seperespartres, entered its decision and judgment that tne 


Government suggested that a portion of taxpayers' loss could 
Mou be carried back. : 

Cencepcually = laxeayers surtered the loss in teers 
ieace Or business. The admitted facts indicate that taxpayer 
Lee Hoffman was engaged in tne trade or bDUSINeSs of renderings 
Pomaecerialeand other services to the corporation, and that the 


iianesiiise el Chie indemnity agreement was performed ingcomms 


Pemiom Wiel such @ trade or business. Taxpayer was the salarived 
Presiden, 61 the corporation, and anticipated payment Tor 


services if the enterprise was successful. The corporation 


Was unable to bid on public contracts without bonding capacity, 


and could not obtain satisfactory bonding power without the 


indemnity agreement of the taxpayer. 


(3) Appellant makes the unreasonable assertion? that 
taxpayers advanced funds for necessary operating capital via the 
agreement with General and in some manner secured a "tax break" 


unavailable to ordinary mortals (see, e.g., Br. 17-19}. No one 


a See Argument [il, intra, for further commenc. 
Admittedly, after the stipulations by Government foreclosed any 
inquiry as to carryback, the taxpayers' counsel asserted tne 
Sleimeandearcument Under 26 U.S.C. § 165(c)(2) (e-.8:, Tr. 12; 
a0), BO). However, taxpayers have no compunction about advane> 
ing additional theories since the Government feels free cto re- 
open foreclosed contentions (Br. 4u8,et seq; see Argument III, 


Tguenate yt 


2 Repeated in various guises throughout the appellant's 
IQnealvene 


advanced funds to the corporation. General invested no capital 
in the corporation; its payments liquidated only existing claims 
arising out of the Oak Lodge contracts, such as mechanics! and 
materialmen's liens--for this was its obligation under its bonds 
furnished pursuant to the Oregon statute. To make the argument 
serves only to waste time and temper. The indemnity agreement 
(R. 34-37) was executed June 15, 1958. The corporation was 
memmec Snort ly prior thereto. The corporation needed ne funds 
in 1958; it was adequately capitalized. No one foresaw the 
future financial predicament when the indemnity agreement 

hime xcouved. | Can it be eCarnestly contended that taxpayers 
Mmroemeea to use this method to secure capital contribuviens? 
Would the taxpayers have entered this agreement in 1958 if they 
hecewnown that in five years it would cost them their entire 
Pentune — Ine mind bogples ac Such a prospec v. 

The Government appears to believe that all agreements 
were executed contemporaneously; it was almost three years 
after the execution of the indemnity agreement that the first 
loan agreement was executed under the compulsion of the indemnity 
seniepeey © Gnew yearn slacer, Toeenner 30, 1962, the release be- 
tween taxpayers and General was executed (R. 53 =O(. je As indicate 
infra, it is absurd to contend that any rational being would 
make a "capital investment" in the corporation in 1961. The 
taxpayers lost their personal fortune only because they were 


a ee ee 


: The agreement of April 11, 1961, appears at R. Bo-oc) 
the agreement of November 22, 1961, appears at R. 64-57. 


required to execute the indemnity agreement. No one would 
have invested risk capital in the corporation in 1961 or 1962 
at a time when the corporation was unable to pay more than 
MiboO,000 in obligations. 

(4) Finally, the Government says that the taxpayers! 
po- elon is unrealisitic and “exalts form over substance " (ei 
ieee tacse are handy tools to replace analysis, but the lang- 
uage seems singularly hollow here. If the leviathan of 
internal Revenue is "formalistic,” "legalistic," or "un- 


realistic," it is hardly the fault of the taxpayers. ‘The 


GCommassioner, constantly grasping ror alteration of the 
Statutes to the increase of income, must answer for any un- 
Peover tormalism. NOr are the courts free from criticiem vier 
one considers the tenuous reasoning of Putnam v. Commissioner, 
352 U.S. 82 (1956); which twisted an ordinary loss into a "bad 
debt" through application of the legalistic principles of sub- 
rogatilon . 

dm plein language, taxpayers have Ssuifered an ordinary 
l@sse im their trade or business. Congress permits deduction in 
full of ordinary losses under 26 U.S.C. § 165. Any layman given 
tie Mypoumetical would immediately recognize the tCransact1on 
Vom moccccwer OUSiINness loss, Mot a bad debt. All ShoulldG@iabe. 
diligently to avoid making the law any more unrealistic than 
it already is. If the law should be changed, Congress is the 
Beeweoer lave pody vo Eliect that change. 

B. Much Ado About Bad-Debt Losses 


Appellant asserts (Br. 20-24) that nonbusiness bad-debt 


losses are deductible as capital losses, 26 U.S.C. § 166(a), 
not as ordinary losses, 26 U.S.c. § 165(c). The statement may 
Remy olla buc it is irrelevant, since the instant litigation is 
unconcerned with bad debts, business or nonbuSiness in cnar- 
Pomerewmoce Argument £, Supra. Since this case does not far 
within the "carved out" (Br. 22) area, appellant's historical 
analysis is academically interesting but pragmatically unhelp- 
ful. The Government concludes that there is "no question that 
the loss is of a nonbusiness character," and therefore subject 
eomcapatal-loss treatment (Br. 23-24). This exhortatory state- 


ment should be disregarded as wholly unSupported by the record. 


Cele Da yers soUlt ered Ordinary Losses inga Vertue 
moe conlc. end Possessed No Rights of Subrogation 
Peamece General. Lnerelore ss laxpa ye roma re 
PiichnilLeG vou OrGinarye Loss Deduction. 


Umemeovernmen. reves upon Fulham v. Commissioner: 
Supra, in support of its conclusion that these were “nonbusiness 
pad-debt" losses. Putnam admittedly is the law. But Putnam 
was concerned with a guaranty agreement, a secondary obligation, 
Where the taxpayer had a right of Subrogation against the 
peemeny Ooligor, While the Government may decry this as undue 
formalism, it has become legally important, and it is Putnam 
which is the product of the original formalistic approach. 

Taxpayers here suffered an ordinary loss for which time 
statute allows complete deduction, 26 U.S.C. § 165. If vtax- 
payers paid General pursuant to their obligation as indemnitors 


and the losses sustained by the plaintiff were incurred as a 


megull Of a profit-seeking activity, then plaintiffs are 
entitled to ordinary-loss treatment. The district court found 
Piepplaintitis clearly within the ambit of 26 U.s.c. § 165, 
emamuneaey judgement should be affirmed. 

icmoc ITC ING ry SUnVEeSti saves The nature of. ame 
pleomiaiic'’ Obligation: Were plaintifis indemnitors of General 
Soameoerancers OO: the corporation? The legal consequences of 
Miemaidiacy are important. A contract of indemnity is an 
Oresigal Undertaking - a primary obligation - aS opposed to en 
aepeeneny co answer for the debt, default or miscarriage of 
Saotmier. im the executed indemnity agreement there exisvs ne 
"had debt" comparable to a situation where one party guarantees 
the obligation of the second. Howell v. Commissioner, 69 F.2q 44 


(ocmpcire 1934). See also, in different contexts, Atterbunye 


€anpentes, 321 F.2d 92i (9th Cir. 1963) (promissor held to bea 
SUreuy, MOv indemniitor); Union Oi) Company of California. ue 
ezemOreote, 340 P.2d 243 (1960) (liability of credit ecard 


holder to issuer for unauthorized charges); Standard Oil Comoany 


CE ee 


of New Jersey v. Commissioner, 7 T.C. 1310 (1946). 


Plaintiffs were indemnitors of General. The contract 


CR: 34-37) established the right of General to proceed Girecum™ 


enamomimarily against the plaintiziis without first exhausting 
remedies against the corporation. Plaintiffs retained no righes 
of subrogation, express or implied, against the Corpora: 

The payments made by plaintiffs by reason of their promise (to 


hold General harmless from all losses arising by reason of the 


bond issued to the corporation) were payments of a direct, 
Peemary obligation. AS a result, plaintiffs were entitled to an 
immediate loss-deduction from ordinary income if the payments 


were qualifed under 26 U.S.C. § 165. Commissioner of Internal 


Ne 


Revenue v. Condit, 333 F.2d 585, 586 (10th Cir. 1964); Rietzke 
v. Commissioner, 40 T.c. 443, 452 (1963); see also Manko?f, 
povond M. "Deduction of Indemnity Losses under §165", 50 
A.B.A.J 783 (1964) A Wess; deduction pursuant to 26 Ulcecs 
pelcseicepermitted if (1) @ less is sustained and (2) the dose 
Poeeeneweread ina transaction entered into for protic. 

Taxpayers parted with money and property of a value 
exceeding their basis ($56,000), but less than the amount of 
the primary obligation, pursuant to the terms of their agree- 
Metomiiciecweneral, Iis transaction establisned the esses 
Pomme per ui nen. years. 

memavyers provided indemnity co General ter ayvalid 
pieces orpuepose. As the result, bonding requirements Wwevemre: 
[ Pommmieavas enuicipated, would increase the value of platweeaie 
equity ownership and would pay the plaintiff Lee Hortfman's 
pole Gmesee Rietzke vi. Commissioner, supra; J. J. seem 
Commissioner, 36 T.C. 577 (1961) /affirmed, per curiam, 327 
ee eles (Sth Cir. 1954)7; Horner Vv. Commissioner, S5muec seo. 
(1960). 

The ability of the corporation to conduct business 
@Gemiemded= agen its bondability. The corporation's abilivy ve 


furnish bond depended upon the willingness of the taxpayers to 


agree to indemnify the compensated surety. If the corvoration 


was unable to conduct its business, it could ill afford co 
remunerate taxpayer Lee Hoffman for his services rendered as 
president, and the value of the corporate stock would have been 
Bmpel red . 

Plaintiffs did not select -the form of their obligation 
to General. The indemnity agreement is a form long utilized by 
compensated sureties. Plaintiffs were required by General to 
execute the agreement as a condition precedent to the issuance 
Seepayueny and performance bonds in their business. The reason 
Berecemeral'’s choice of indemnity agreement (as opposed va a 
guaranty) is obvious: General desired that the plaintiffs 
pecoucnew.)) G€lleéct, the insurers of Seneca. | Any loss incurred 
Dyececwcomensated Surety could be collected directly from Gae 
eee oct to -indemnitors Without the necessity of provins demand 
aOMmeOr caus tLOn Ol remecies against, the corporacion 
Caer mvorcolleece from the indemnitors, General had mo ducyece 
Pi eo oven Cbligsavion from the corporation. 

Moder Gnese Gircumstances, Satistaction of plarmgi sy 
Settee t On cannot be classiztied as a tad debt. Tne legsalistie 
reasoning necessary (via application of subrogation principles) 


momctassity payment by @ guarantor as a “bad debt” loss, is 


Ee Peymmem@ursOplicable Co payment made pursuant to @ contrac 


| S as one definition of indemmivy 2agcee 


ee "insurance" 3 
Restatement of Security, cited Br. 26. 


S-s magenmity. Payments under a contract of indemnity jas hewe. 
memioe take the form of loans, stock purchases, capital contri- 
butions, or guarantees of bad depts - as the Government Ver TOUS ly, 
Semouc to Categorize ChALiS transaction. 

The Government continually resorts to the untenable 
assumption that plaintiffs somehow "avoided" or "waived" their 
Bierunless vight of Subrogation.” (See e.g., Br. 10, 17 je een 
this posture, the Government claims that plaintiffs were "really" 
euarancors. 

ieememenice 15 fautey. Plaintiris Had no rignueou 
poo uOeauon arainst the corporation, exoress or implied, wores= 
less or valuable. No right of subrogation was reserved in the 
@esccmeat.) Even if an Equicvable right of subrogation is ampilved, 
mevouwlaspe inaopropriavely applied here where taxpayers idaaded 
momoiscniarce an entire debt. The prohibition against splitting 
G@ecaise. oO: action is of ancient cognizance; Stark v. Starr, 94 


Wrenn (G@milono). Van Norden v. Charles Rk. MeCormick Uumpenigor 


of Delaware, 27 F.2d 881 (9th Cir. 1928); Henderson v. Morey, 
241 Or. 164, 405 P.2d 359 (1965); Wood v. Baker, 217 Or 279, 
341 P.2d 134 (1959); plaintiffs' transfer of their fortune 

ama future inheritance fell far short of liquidating the 
Muiti-thousand dollar loss. Moreover, taxpayers entered into 
an agreement of comoromise and release with General, ODVLOUS ly) 
destroying any “implied equitable rights of subrogation." 
Finally, taxpayers transferred all of their personal forvune, 


waciuonmomell the stock of the corooration to General; the 


Fi Rect > a a ca ee un na eS 


Government's waiver theory would necessary posit 


oe longeo! 


eg Ore tron by taxpayers. Here, the taxpayers were 


Mever in tne position to control the funds of the corpor- 
ee or. 

Assuming, arguendo, that plaintiffs were "guarantors" 
(Or that indemnitors are entitled to subrogation Yighes deaoiee 
judicial holdings to the contrary) a payment for a release of 
taxpayers’ liability terminates both the liability and any 
evavess Or iMplied right of Subrogation. Without a right 
of subrogation, under the facts posited, there is no "bad 
Pepeemcecuculon pursuant to 26 U.S.C. § 166. Rietzke v. 
Commmeotoner, Supra; Shea vo. Commissioner, supra; Camo 
Pome leurmine Co. v. Commissioner of Internal Revenue, 3) 22c- 
467 (1944). The agreement of November 30, 1962 (R. 58-67) 
wholly releases both plaintiffs and the corporation and 
Pormwaetesowany right of Subrogzacion. 

iiemacve samen. so reliance on Putnam Vv. Commiscuomems 
Seieomenonwumevaidings Putnam as factually inapposite and 
BoveconnrOollme. ft dealt with a guaranty agreement in- 
Vemmae aod: rect obligation of the taxpayer. The district 
Selene ruling., premised upon Such apposite decisions ae. 
Howell v. Commissioner, supra; J. J. Snea_v. Commissioner, 
supra; and Rietzke v. Commissioner, supra, is correct and 
Should be affirmed. The assertion that Howell v. Commissioner 
is somehow distinguishable (Br. 29, 35 seq.) is unappealing; 


the purported distinctions do not vary the effect of the 


decision. 


The Government, relying upon general textual comments, 
contends that the existence of the right of Subrogation may 
depend upon the nature of the contract of indemnity (Br. 

25, et seq). These comments, taken from the context of a 
general discussion, are interesting but uninformative. 

The right of subrogation either exists or not; no 
right was specifically reserved in 1958. Even assuming the 
Etowence Or an implied right to subrogation (contrary to the 
Mm@be pO. the parties), Such a right would nov appertain 
Witerewa release Was executed, Since that would be one of 
fice omehus remised . 

Mereever, tne parces did noc intend to accord 
Supmozaczon rights to the plaintiffs who, after the transfer 
Sueeasee to, Ooelonger controlled the Subrogee. Thus, the 
Omesom cases (Br. 32, et seq) concerning liberal attitudes 
io Onc iOrosation are not germane. Taxpayers possessed me 
CiemmoL  SUOTOravion. EVen assuming Such a right, Iigls (eloja 
Pueviscmunanaterred that right an return for a full release: 
Finally, since taxpayers did not disemargze tne enuire wou] 
ligation (as was done in Putnam), the prohibition against 
Splitting a cause of action would thwart the Government's un- 
womaoresduStinction. 

The Government asserts (Br. 33, et seq) that the tax- 
payers! loss is a nonbusiness bad debt because of the manner 
in whicn the parties themselves treated the transaction. Un- 


fortunately, these inferences, based on assumptions outside the 


mecordesere faulty. 


First, for example, the Government claims that an 
Bat , 300 Salary item (Br. 34) Questioned on another occasion by 
taxpayer Lee Hoffman in some way permits an inference that the 
payments by taxpayers to General were contributions to Capit: 
Or payments pursuant to a guaranty. The facts posited (Dire 34) 
aliunde the record do not permit the inference or assumption 
drawn. In truth, prior to the payments by taxpayers under their 
indemnity agreement to General, taxpayer Lee Hoffman made 
advances to the corporation. A dispute relating to taxpayers! 
Taledoue to offset these amounts against salary is comoletely ir- 
relevant to the instant case, as the Government well knows. 

Second, the Government relies upon the language in the 
November 30, 1962 release agreement (Br. 34-35) although the 
Government itsely notes that verbiage does not control sub- 
Ditamceemlnc Parties asréed that the bank acted as a condur,: 
(R. 32). All payments were made by the taxpayers to General, 
pmcmicumro the corporation or the Bank. (R. 31, 32). The pers 
tegemteceocument 1S the indemnity agreement executed in 1958. 

anc, the Government contends that the April and 
November, 1961 agreements reflect the type of contract held 
Wemoceaeeugranty in Putnam. (Br. 35736). This argument is 
mere wishful thinging. These agreements were executed pur - 
Suant to the indemnity agreement of 195%. How could a 1961 
document determine the nature and content of the controlling 
Pom~racc executed in 1953? The bargain is for indemnity and 


Wemmnore; Putnam should not ve tortured beyond its own internal 


PeCnInes . 


D. Losses Incurred by an Indemnitor Pursuant 

to an Indemnity Agreement. a Primary Oolipation. 
are Ordinary Losses Deductible Under 26 U.S.C. 
SSS 5 


The Government's argument herein (Br. 37-42) does not 
reflect the law; it is the position of the Government aua 
eavocave, ah administrative attempt to alter the exis tims 
legislation. The simple answer to Argument I D is leave the 
meaowe CO Congress. 

Bine Government SCeontends ehat une district, court 
decision requires examination of state law to determine 
Whether Or not a debt exists, Since the state law of subro- 
gation controls. The statute and the case law are federal and 
Hieeecmoonegress Wishes tO make an alteration, that body shouvd 
FemocemmOu une Invernal Revenue Service. Of course, Putnam 
Coulemoce toad cOr the Droad proposition that bad debt Pesace 
Peenmourcepend upon the mechanics or particular language used: 
Pomc c Teeoon fOr the tortured result in Putnam is the 
tee leomoeoGeach vaKxen by tle Internal Revenue Servicesua 
Pomc cciivgmeOm limit Ordinary bosses and expand the bad dep 
category. The brief errs when it assumes, without foundation 
(Br. 39-40), that there was an infusion of funds into the 
failing corporation. As explained previously (and see Argument 
Penner cits 1s Nou the caSe despite che Government oeeatis 
Piveieatcenpe Fo SO lapel it. 

The Government argues that the district court's 


determination will allow taxpayers, willy-nilly, to alter capi- 


Pewuereoscess Ito Ordinary losses. This argument, in other 
forms, has been thoroughly answered elsewnere. Does the 
Government really believe that the taxpayers forced the agree- 
ment of indemnity in 1958 upon General in order to secure 

ae tax break? And did the taxpayers truly expend their 

entire fortune, including a share of their future inheritance, 
imoimerder to thwart the revenue laws of the United States? 

The first beginning paragraph on page 40 (Br. 40) 
Momcroumaed in Fact; 1t 2S the pasic position advocatedmpy 
PaemGevernment. It iS not the law and will new be the fay 
PacieGonsress makes the change. It mistakenly assumes (ena 
core ecomer bution Was made, in contradictvon to aiimersice 
agreed and admitted facts. 

Eiewersumenu ©recardings Congressional tnvenc ane 
io Soeve Nistory 1S interesting minutae., Tne legisiacuve 
bastonry 2S ambiguous. Apparently the Government argues Cnat 
a subsequently-enacted section somehow specified the prior 
Comeressional intent. The cited section has no legal rele- 
vance to the cause. If we are interested in history, is not 
Mctcvalenistory more Salient? Taxpayers réspecciully verer 
to Howell v. Commissioner, supra; J. J. Shea v. Commissioner, 
supra; and Rietzke v. Commissioner, Supra. These decisions, 
among others, are much more appropriate for this Court's 


consideration. 


Hees 


Taxpayers Suffered an Ordinary Loss Dea: wetible 
iden emo. C. S$ 1 NétlenCdpi tal tooo 


By alternative argument, the Government aSSCY US inate 
the loss Suffered by taxpayers should receive capital loss 
treatment since the sums were allegedly "contributions to 
Capital. (Br. 43-48). 

The Government claims that the admitted facts snow 
the corporation was "in dire financial condition and lacked 
the essential working capital to continue operation." (Br. 
43). This conclusion may not be strictly inferable from the 
admitted facts, but it may be assumed for sake of argument. 
Biewaevernment proceeds from this premise, however, tel tke 
Temiyeconelusion that taxpayers Secured tor their corponacven 
Beemurmbuiaons Of Capital” by the infusion of funds fromethe 
bank and General and "when the corporation could not repay 
these sums" the taxpayers suffered a loss (see Br. 43-48 
Foecamee tats Characterization miseonstrues the admitted 
hacGo. ; 

Ome GOVernmenn Ss Inability to envisiem themiiean 
agreements Cae SS -57) as transactions motivated by a quest for 
profit (Br. 44) is directly related to its studied dismissal 
of the indemnity agreement (R. 34-37). The loan agreements 
were not the original agreements of indemnity--they were 


executed pursuant to the obligations which flowed from the 


PreccCxrctins iLidemnity agreement. 


if che Government's contention harmonized with 
reality, taxpayers would have been making capital contri- 
pcrone GO a COrporation owned and controlled envire ly joy 
General, since the stock in the corporation was among the 
assets they transferred to General. Common sense reveals 
Ciemawsurdlty Of this contention. - 

HaGgepleaintitrTs been au Jiberty to chart their ova 
destiny, it is unlikely that they, as rational persons, 
woulde have compelled the corporation to complete the out-— 
Btamtdime cOnStruction contracts at a loss exceeding one-halz 
Wiltonmaollars. Yet, this is the very course of action e¢hosea, 
meetne Government's view. It was not to the taxpayers’ 
benefit in 1961 and 1962 to make any contribution of capital 
PMemicommINGolVent Cntity. None of the monies transi errvedma, 
EiempVainitiits To General benerited the corporation. General 
Meameonded the corporation; pursuant to rights under the 
Podemniuy agreement, General determined Whether or not the 
@ogtracy would be completed at a loss. 

A deductible loss, under 26 U.S.C. § 165, requires a 
finding that the taxpayers! motive in entering the transaction 
Poem rimart ly che of the profit-seeker. The Government Tees 
ognizes this position (Br. 43-44), but fails to realize that 
no other motive is deducible from the admitted facts. United 
Dec uesmvenkecler, 300 8.20 424, 433 (9th Cir. 1962) speci= 
fically provides that only the taxpayer's motive or intent 


is a criteria for determining whether or not a transaction 


was one entered into for profit. The admitted fac 


cS evoke 
the conclusion that plaintiffs' motive in executine an CEnee = 

Ahh Ue, : 
ment of indemnity was solely to enable the Corporation ste 


succeed to the plaintiffs! construction business DPeCViowsay, 
operated as a Sole proprietorship. Taxpayers intended to 
enable the business, as continued in a new form, to remain 
a profitable venture in which taxpayer Lee Hoffman was the 
Demomciareholder, one which paid his salary. 

The payments to General in 1961 and 1962 could not 
be termed an “investment” by any stretch of the imagination. 
To assert taxpayers were seeking some "loophole" ignores 
meoceauy aid falls to accord With the admitted facts. What 
GCaxeavers avtempted to do was deduet, for tax purposes, a 
small portion (an amount equal to their basis) of their entire 
fortune (including a portion of their future inheritance), 
Movemeuney risked and iost in @ transaction entered into for 
cuore NO OUneYr motivation 1S Suggested by the Governmeng 
amd One GXiSts. 

The Government upon brief nas relied unon Keelew 
Supra, to considerable extent; therefore, the following dis- 
Pigeirons are Salient: 

First, the taxpayer in Keeler executed a contract of 
guaranty, not an agreement of indemnity. 

Second, the Keeler guaranty was given expressly to 
encourage outside investors to purchase stock in a corporation 


in which the taxpayer had a substantial interest. Thus, the 


guaranty was a direct substitute for investment of capital 
by the taxpayer. Here, however, plaintiffs! corporation was 
adequately capitalized and the contract of indemnity was 
mequired oy the bonding company before it would lend its 
name aS a Surety on bonds on public improvements contracts. 
Keeler is distinguishable from the-instant case by reason of 
the type of third-party obligations secured by the plaintiff's 
agreement. There was no “investment” secured, directly or 
indirectly, by entering the indemnity agreement. There was 
Bowi~arusion Of equity capital in any form into the corpo- 
Mabon. 

Ghar. tn Keeler, the Joss. to Which, the texpayersyas 
Beigmeeeued Wao a Joss in the value of the capital svock ef 
emcee pore ELOn; Unis Court indicated that the taxpayer mad 
temo ten sri ehcs than those who held the worthless sveck, 
ifmcm@ewcase ae bench, taxpayers (upon incorporation or tmeie 
business) agreed to indemnify General for loss in order that 
Bocimeconuractineg business might continue (as in the pas) 
Wemorc and pertorm for public bodies which required payment 
PRemocrlOrnance bonds wSssued by corporate sureties. 

In final analysis, it is unreasonable to assert that 
Memeatatis pained contributions of capital for their Tarim, 
enterprise. To have done so would have been the height of 
folly. Had taxpayers controlled the type of agreement enverea, 
they never would have chosen an indemnity agreement. Instead, 


taxpayers had no choice of type of agreement; they were bound 


A 


d- = 4 + + af 
bo accept the contract tendered by General as a DanC. Se wats 
bargain to provide payment and performance »onds Liveme 
tract tendered was one long used by compensated sureties 
It is inappropriate to confuse the indemnity agreement (R 


34-37) with the agreements entered into years later OUTS Game 


Pemeeoewidemnity agreement (R. 38-57). 


eee 


ities OnoGu leer COUMUICOrCeCULy Chi ed 
the Government's Untimely Motion to 


Amend and Reduce the Judgment. 

Judgment was entered on March 21, 1967 (R. 84) after 
Ovabearagument, Submission of voluminous records (See record 
mooomu@ecnad Drieling by une parties. The Government tited 
notice of appeal on May 16, 1967 (R. 85), and subsequently 
MPouwed fos en exvension Of time Within which to docket the 
meeegeia@. OO). Although it docs not appear from the ceca. 
ments (R. 87-83), the motion to amend and reduce the judgment 
Pecermleqwana Served on July 10, 1967 (R. 147). This 2s almece 
Me temmomuis aicer the rendigion of the judgment. No excuse 
is available for this administrative lethargy. WNootmove 22 
(Br. 48-49) ineffectively alibis for the Government. The 
judgment was entered at least 10 days after the filing of the 
epinion. The Governeent had been on notice as to the exist— 
ence, nature, basis and amount of the claim since taxpayers 
memGiecca their claims for refund. Let us briefly review 


the facts: 


Taxpayers filed claims for refund (R. 12-18 9-22) 
ae ae! = y at - 
premised upon a net operating loss carry~back. ‘The Internal 


Peyonue service cenied the refund claim and disallowed <he 
a * wae 


deduction except to the extent of $1,000, plus capnizal gains 


ieepayers tiled their complaint for refund of taxes {R. 1-22), 
mpeeorpOrauing tne same theory as presented to the internal 
Revenue Service. The Government admitted the filing of the 
Boer, scamended return and refund claims (R. 23), and furcnex 
admitted that the claims were rejected (except for a portion 
of the 1961 claim in the sum of $243.99) and that the Internal 
Bove 2uc ocrvice's sole basis for denial of the claims was taae 
the losses were capital losses (R. 23). 

Thereafter, taxpayers moved for summary judgment 
(R. 25) and a cross-motion for summary judgment was fPeGway, 
the Government (R. 69). The case was submitted as one on 
Wiemiier cc mor culpulated facts. At no time, to this porns, 
was any contention made or raiged by the Government that the 
sum of $9,345.61 was not the proper sum if the losses were 
Geductible. Indeed, this ambush never occurred Until duly aoe 
LOOT (Uke Veliecienie 

Moreover, the Government concurred in and accepted 
the carry-back theory and judicially admitted the yalidisy og 
the same. For example, in the Government's brief in OppOSs= 


tion to the motion for summary judgment and in support or its 


= 


own motion for summary judgment (May, 1966), it stated: 


“fnis is a suit for the recovery of income 
taxes in the amount of $9,345.61 plus interest 
paid by the taxpayer for the years 1958 
through 1961, inclusive. (The term tax- 
payer as used herein Shall refer to both 
plainviffs, Lee and Judy Hoffman). 


QUESTION PRESENTED 
"Whether payments made by the taxpayer to a 
ponding company in the year 1962 are de- 
ductible as losses from 2 transaction 
EM@eeree Into LTOr eror it under Section 
165(¢)(2), Internal Revenue Code of 1954, 
or whnetner such payments constitute either 
(1) nonbusiness bad debts deductible under 
Section 166(d)(2), of the Code, or (2) losses 
BeeMmcae Sale OF Exchange Of Capital assets 
egdes Sseetion 1o5(f) of the Code.” (R. 100), 


In other words, the Government never questioned the 
feeuracy of the amount sought. 
Moreover, in the same document (R. 102), the 


Government stated: 
"STATEMENT 


"The Government accepts as true the facts 
PermmeCiGalmeune UCaxpayers’ “atridave | in 
Gtmpovurce has mocion, ” 


HiemOnS leu COUrG Dreperly retused "to al lon gene 


8 
Ce ec @ment'S movlon to amend the judgment. The motion 


2 mawecdei Gl ON. vee COVErnmenuN Stl DUlaved 0 Ueewa ce. 
memooei COUrt: 


PiveeCOURT:) ~£ think you would be better off a7 
you would stipulete to all the tacus 
upon which you are basing your movion 
tor summary judemenc. 

livmoMITai: © stipulated to them in my brief. 9m 
will now stipulate in open Court." 


(iicewes ( ) 


itemerenscript 1S nOlL a part of tne Record. 


Was not timely filed and served. Plaintiffs were y+ 


@2 submitting additional evidence upon the issue of "“erag 


a7 
mS Pe BerSln 


© 


or business" by the judicial admissions of the defendan:. 
the defendant is barred and estopped by the action of i 
esenus tO raise the issue of “trade or business" at this 
iece cave. Moreover, the district court, and this Cours 
can determine from the admitted facts that the taxnayer was 
Be eoseo In the trade Or business of rendering manacerial 
Pemermcersoervices to Lee Hoffman, Inc., the corsoration, 
and thav the furnishing of the indemnity egreement was done 
moamechneecc1 On With such @ trade or business. 

Pewroving SUODMISSiOn Of the case, briefing, and=@evcm 
argument, the Court rendered its opinion and order. The 
ge denen. Was Signed on March 21, 1967 (R. G4). The motion 
to amend was filed and served on July 10, 1967 (R. 147). The 
filing of the motion was not timely. See, Rules 6(d), 59(e) 
ecm Civ. ©., 26 U.S.C.; Steward v. Atlantic Refining 
Comeany, 235 F.2d 570 (3rd Caner, 1956) ; Gray Vv. Duke@om seme 
elem ec 108 (6th Cir. 1954)., 

Taxpayers were relieved of submitting any evidence 
On the issue of “trade or business” by virtue of the judicial 
eeweestOns Of the derendant. 


Ltaeni newer 


9 


Taxpayers moved for Summary judgment, 
affidavit extensive statements of fact and pertinent exhibits. 
The Government then submitted a cross-motion ror Summary 


judgment and a brief, admitting the facts asserted by whe 


taxpayers. In its motion, the Government asserted eae 

Bogere is NO genuine issue as to any material fact." (3. 69). 
Memrts Ovicr in Support of the crosS-motion for Summery judg- 
igenc, tic Government accepted the proposition that tke 
Was one for recovery of taxes paid in the amount of $9,345.01 
mes inverest, and that the sole question was stated to be 
Wijecoer this was a transaction entered into for profit under 
26 U.S.C. § 165, or whether it was a nonbusiness bad debt or 
S20ite. Loss . 

Eye clerGovernment's Stavemencs to the Court aces 
Beesos Oulton for Summary judgement, and by tS comments aarace 
Dimrcemin Support thereof, the Government has admittedminar 
PiterewecxXiStUS NO issue of law or Fact in connection with gee 
concept of "trade or business" raised in the motion to amend. 
Eimer omierOmtmne PUubTIC Zoo0d thal there be an end to li tigacion: 
peGmauracter Once admitted or decided should remain at resi. 
Pecmmeerty 1S Entitled to but a single day in counmeyand 
successive or untimely reiteration of decided issues is not 
Momo ee DUO LLG interest. , 

The effect of the Government's admission is to 
relieve the plaintiffs from the need of offering any evidence 
on the "trade or business" issue. There was no reason to 
offer such evidence which, of course, was readily available. 


To have offered the evidence would have been an interjection 


Soecc! lateral and irrelevant matters into the trial, unduly 


Peleyine the judicial process. Morey, Admk. v. Rediter Give 


S 
ie 
v. United States Steel Corporation, 238 F.2q Suu 


pemenWenuelrice Morge Co., 167 F. 2a 71 (3rd Cir. 1948). 


Tne Government judicially admitted that whether or 
not the plaintiffs were engaged in a "trade or business" was 
Meee tcomen sane Of Tact mor One of law in this case, rceee 
MonmcpOOo lave GO raise the issue; 10 was too late to raise ie 
Peveuye tll days after entry of judgment. 

EvemGovVer iment US Uarrea and estopped 1 1om taking a 
C22 ary POSrYtion. A Sulit may not be premised upon Omissions 
Beemorcumoye une One Who Sues, Stockstrom v. Commissioner vo. 
Mieeommal Revenue, 190 F.2d 283, 288, (D.C. Cir. 1951), and 
omomerinciple, as well as the doctrines of waiver and 
eccoopel, may be applied to the Commissioner of Invernal 
Bcc wm Loud. Tne District of Columbia Circuit sarc te 
meee at 289: 

"rt has been well said, that the Government 

SQeulLdeciWays be @ Sentleman. “Taxpayers 

Serum ang oremonulpleagste KLeCClvc, ~Ordsnal | 


Piola y £roOm tax Officials.” 


Estoppel, waiver and unfair inducement principles have 


often been applied against tne Commissioner of Internal 


9 Disapproved only to the extent that the case nolds 
the Commissioner cannot correct a mistake of law, Automocile 
Club of Michigan v. Commissioner of Internal Revenue, 353 
Bese ecO, 163-164 (1957). 


Revenue. see Schuster v.§ C.1.R., 312 7.24 S11 37-383 

foch Cir. 1962), where an estate tax return was audited and 
tax deficiencies paid; a particular trust was not determined 
includable in the estate. The Commissioner later decided 
the trust was includable and attempted to assess the bank, 
which had already distributed the trust assets. See also 
Exchange and Savings Bank of Berlin v. United States, 226 
EreooUpp oo (D. Md. 1964), estapping the Intemal Revenue 

pe eytce seven though the reliance was careless. Confirm, 


ieee cave Pare insurance Co. v. United States, 215 P, supose 


586, 599-600 (E.D. Tenn. 1963) /affirmed, per curiam, 339 
PeeewoOs (Oth Cir. 1964)/7; Smale & Robinson, Inc., v. Usiced 


Dees, 123 F. Supp. 457 (S.D. Cal. 1954); Walsonevich v. 
imeeriedmocates, 335 F.2d 95, 101 (3rd Cir. 1964). There as 
WeomeOnoeclilines reason preventing application of the primcipiecs 
Samionver estoppel, and uniailr inducement. 

Meneover, ene Distriey Court could find frompuge 
MClm@eccec i1aechs and record uUhat the taxpayer Was engaged in 
Piomertcewor DUuSsiness Of rendering managerial and other 
Peiescccmco, tie Corporation, and that the furnishing of tne 
indemnity agreement was done in connection with such a trade 
Seeousinecss . 

Because no issue was ever raised by the Government 
during either the administrative or the litigation stage, 


cexpayers' right to carry-back losses under the indemnity 


agreement with General was assumed by the parties and the 


wad 


Mouse Was not called upon to decide the issue. However, the 
Court in deciding the agreed issue, i.e., whether the pay- 
Menes by taxpayers resulted in a bad debt loss or a loss 
eee ae rOmya transaction Gntered into for profit, hela 
maat the transaction was one entered into for profit; in so 
Gots, the Court relied upon tne asreed fact that the tax- 
Rayer was the Salaried president of the corporation and 
PmGreroavuciepayments TOr Services if the corporation could 
svcecesstuliy conduct its business. The admitted facts in= 
Setccue unas in Order to quality to perform construction wor; 
Pomsalinwuiblic agencies and many private agencies, it was 
elvays moecessary for the corporation to furnish payment and 
performance bonds (R. 30). Without taxpayers' agreement to 
Mico Veeceneral would mou furnish the necessary bonds: 

Regardless of the definitions of the terms “trade or 
business" under the Code, it is settled, not only by regu- 
Pevereuwole alco by judieial decision that for the purposes 
eee ceU-s.C.8s 1/72 (net operating losses), that an employee 
jmeomenegated in a trade or business and his salary or wage 
mmce ved 2rom tne operation of that business. 5 Mertens, 
foumeterederal Income Taxation, § 29.06 o. 71; Swisher 
Commissioner of Internal Revenue, 33 T.C. 506 (1959); 
Bemuauvone, § 1.1/2-3(a)(3). 

The decisions have been explicit in carrying out the 
foregoing definition of "trade or business" under 26 U.S.C. 


§ 172 and its predecessor. Folker v. Johnson, 230 F.2d 906 


[eewoir. 1950); Pierce v. U.S., 254 F.2a 885 (cide ents allo sis) 


maa cases cited therein. In Folker, Supra, the Second 


Circuit cited with approval the following language of the 
Meeeres COUrt, 230 F.2d at 909 (n. 5): 


f= fc is true thag the business of the 
SCOmperation was nou 'his business ': the 
Separate corporate entity precluded this 

view even though the taxpayer owned all the 
issued capital stock, but quite independent 

of the corporate business, the taxpayer was 
Cneaced in trade Or WUsSimess--that of direct— 
LiGeowesMeneasing Gle “arhairs Of the corporation: 
Hige  OUSTNCSS Of Delns a corporate officer exists 
Separate and independent of the corporate trade 
Or pUSiness. The taxpayer and the corporation, 
C2camenelaw a separace person, each in fact 

may be engaged in a Separate trade or buSiness 
Waban the provisions of the tax law. ***." 


Miemoceomad Circuit concluded, 230 F.2d at 909: 


"Consequently, we hold that the plaintiff, 
Mmowdeverea Nis enuire working time coe his 
CWeleSewas a cOroerate oiliicer, and who 

mecert Ved cOMpensavLon ian che form of a 
Salary. Was e€ngaced in @ trade or business ==> 
the trade or business of rendering services 
Romney. «er. 


Seem Mee cerdine ys U.S., 213 FeSuop. 461 (Ct. Cl. 1958)6 


Meetcm ec. ..Ra 29 F.2d 669 (2nd Cir. 1961), and cases 
cited therein. ; 

Micwaciinthed £2¢CS ShoOWetnat ene corporaulon Wasene 
Meee wuge) a Cconuinuation Of the €ontraccting business tax> 
be jo eeacesuccessi:Qily operated as 2 Sole proprietorsnin prior 
jeet953. The "trade or business" of taxpayer changed only 


Momeaowextent that, during 1953 and prior thereto, ne rendered 


personal services and management to an individual proprietor- 


ship and, thereatter, he rendered the same Services to the 
Bervorauion. ne corporation would not have been in existence 
Were it not for the taxpayers. By the execution of the 
mademalty agreement, they made it possible for the COLO Oe 
metron LO continue in existence. 

Mmewmost receny case defining “trade or busineca! =e 
MmumGicrenyv. Commissioner, 376 F.2d 623 (9th Cir. 1967). “Gnas 
Court held that a taxpayer was "in the trade or business of 
rendering managerial or other services” to his corporation 
Sgemotatscic iunds advanced to His corporation by the tax] 
Peeumtuneretore boré a2 proximate relationship to the grade 
Ooametormess Which Saulsiled the requirement of the stavicee 
Bfieer-2c at 623. Interestingly, in the Lundgren case, “ax- 
ewicimeomcne Principal Olrticer of the corporation cevuaii, 
meee vea mo Salary because he Was prevented from doing so 
by vhe terms of a Small Business Administration Loan. 
Wuedereneanalyzes Whipple v. Commissioner, 373 U.S. 193 
(1963) (cited by the Government for a contrary position) and 
mouwmoer res. SUCH a poSition. , 

Thus, had the issue concerning taxpayers! right to 
carry back the loss been raised timely by the Government, 
the admitted facts would have justified a finding that tax- 
payer was engaged in a trade or business--rendering Services 
and managing his corporation--and that the execution Of ture 
original indemnity agreement to General was in connection witn 


iis trade or business. 


CONCLUSTON 
dew judement of the District Court should be 


Peeermea Ihe all particulars. 


Respeectruaiy Submitted, 
MAUTZ, SOUTHER, SPAULDING , 
KINSEY & WILLIAMSON 


JAMES R. MOORE 
REDEWAY SV OLEY -.5R. 
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APPENDIX A 


2o,U.S.C. §$ 165 
S 165. Losses 


(a) General rule.--There shall be allowed as 
a deduction any loss ssustained during vhe taxaple 
year and not compensated for by inSurance or other- 
Waser : 


GajeAmounc of deduetion.--For purposes of 
subsection (a), the basis for determing the amount 
Ci ythe sccduction for any loss shall be the adjusted 
Dbactogewovided in sectron 101) for determining the 
iesce fom the Sale or Other disposition Of property. 


(emi imi tacion, on Josses of andividuals. --in 
Wecmecase Of an 2ndrvyidual, the deduction under 
Suuceoem=en (a) shall be limited to-— 


(i losses incurred in 4 trade or fucine a. 


(2 |B lossee ncurred in any wiransaccion 
Eniuecrea ANvO Terprolit, though nov connected 
Vietnam uracesor DUuSimess; and 


(3) losses of property not connected with 
epurade Or DuUSINesSs, iLivsuch Losses arise 
Eoin. SvOrnl cup iiceen. Sr EOuUICh Cas = 
lee emo rom cvicieweens LOSS #deser bed 1h 
PAuowoarazrapa Shell, be allowed only to une 
exteny that the amount of loss to such indi- 
Veale lbearising from Gach casualty, or from 
each theft, exceeds $100. For purposes of 
cic OO Mimitation co: the preceding sentence, 
a husband and wife making a joint return under 
section 6013 for the taxable year in which the 
loss is allowed as a deduction shall be 
treated as one individual. No loss described 
in this paragraph shall be allaed if, at the 
Gime OL filing the return, such loss has been 
claimed for estate tax purposes in the estate 
EDS aac} epg on 


(d) Wagering losses.-~Losses from wagering trans~ 


Seolonsconall be allowed only to the extent of the 
Pomc Somesulcm transactions. 


(e) Theft losses.--For purposes of subsection 
(are eany Joss arising from theft shall be treated 
as sustained during the taxable year in which the 
taxpayer discovers such loss. 


(f) Capital losses.--Losses from sales or 
Escnemees Of Capital assets Shall pe allowed only 
bo the extent allowed in sections 1211 and 1212. 


(g) Worthless securities.-- 


Oe Getic tad men a seny security winter 
1S a capital asset becomes worthless during 
the taxable year, the loss resulting there- 
meron shadll, fOr purooses Of this Subtitie, 
bewireated as a loss from the sale or exchange, 
on the last day of the taxable year, of a 
Capital asset. 


(sc Urinysce2ined.,-or pureoses tor 
this subsection, the term "security" means-- 


(A) Patshiewesor stock in a corporal ion. 


(B)Vawriehi vo subscribe for, or to 
mMecei Verma ctiare Of SUOCKk in a corporaracn- 


or 


(C) a bond, debenture, note, or 
Ceruit weate, Or Ouner evyadence Of indebua 
e@nees, issued by a corporation or bya 
SevernmenG or political Subdivision 
ciereoOuemiLull Laterese Coupons wor am 
We see red eh O rite 


Te es as Ta as 


lal a 


2S OIG eS 
§ 166. Bad debts 
(2) General rule, == 


(1) Wholly worthless debts.--There 
shall be allowed as a deduction any debt 
VoUcmoecomes WOrtMlecs Willi the cat= 


BQde iletelie | 


(2) Partially worthless debts.--When 
satisfied that a debt is recoverable only 


po part, the Secretary or his delepate 
may allow such debt, in an amount not 

Pere ncClcs oO the part Charged Ole Wecian 
the taxable year, as a deduction. 


(>) Amount of deduction.--For purposes of sub- 
BeouLon (2 the basis for determining the amount of 
whe deduction for any bad debt shall be the adjusted 
basis provided in section 1011 for determining the 
loss from the sale or other disposition of property. 


(eee eccerve forrbad depts.-—In lieu of any 
@eduetron under subsection (a), there shall be 
allowed (in the discretion of the Secretary or his 
delegate) a deduction for a reasonable addition to 
emrccervye for bad debts. 


(ad) Non business debts.-- 


(1) General rule.--In the case of a tax- 
Pevenwolvner than a Corporat ion=- 


(AXMsuesections (2) and (c)eshaliouee 
one COMeM VWeneCncuUsi Ness GCeOu, and 


(Bj where any nombusiness dept bpe= 
Comes Wertoless Within the cexaple year, 
wie loss reslltume unerel rom sual oe 
Gemstaccea a2 Moss from tne sale cz 
exeneamae, Gurineg tne taxable year. oz x 
capital asset held for not more than 6 
momchns. 


(2) Nonbusiness dept defined.--For purposes 
of paragraph (1), the term "nonbusiness debt" 
MeaMowasGeDe Opner than== 


(A) a debe created or acquired (as 
the case may be) in connection with a 
trace or DUSIMNESS, Of The takpayer, Cs 


(B) a debt the loss from the worth- 
Mescness Of Which 1s) .ncurred in tne 
taxpayer's trade or business. 


Peyeiovunless Securities.--Ihis Section saeil 
NOvsavOLy CO a debt which is evidenced by a security 
as defined in section 165(g) (2) (C). 


(2 eGuarantor of certain noncorporate Onl tat toes.- = 


A payment by the taxpayer (other than a corporation) 


2 
oO 
2) 
© 
(@) 


MOmemoetir ee Ol Parc Or all of His oblizats 
mo leeamlonr, endorser, or indemnivor of 4 non= 
corporate obliga tion the proceeds ox which were 
WeeGeun tie srade or business of tne borrower 
Sooieepe Created a5 a debt becoming worthless 

ieee meohe” taxable year TOr Purposes of This 
Section (except that subsection (d) shall not 
pei but Only if tke eee 8 On “ENG. bOreove: 
moO whe Person Lo Whom such payment was made wes 
worthless (witnout regard ‘to Such guaranty, endorse= 
ment, or indemnity) at the time of such payment. 


2o Uses Cc. S$ 172 
S5ive. Net operating loss deduction 


(a) Decucz on allowed. -—-There shail pe 
eemlovyedeac a deduction for the taxable year an encunr 
Peuele to the aggregate of (1) the net operacinse 
Wescecarryovers tO such year, plus (2) the met 
ereravane Oss Carrybacks TO Su uch year. Or 0 ies 
peses OL CALS subtitle, the term "net operating 
loss deduction” means the deduction allowed by 
Case ouooee Flom. 


sf, 3, Me uy sf 
SOI ATI 


oe eereperecing loss defined .--Fror purposes 
of this section, the term "net operating Lose? 
means (for any taxable year ending after December 31, 
25 S))) the excess of the deductions allowed by this 
chapter over the gross income. Such excess shall 
be computed with the modifications specified in 
eepececiton (d). 


(@) Modifications .--The modificiations referred 
Pom unis Sectlon are as follows: 


(1) Net operating loss deduction.--No 
net operating loss deduction snali be 
allowed. 


(2) Capital gains and losses of taxpayers 
Ousaer than corporations.--In thercaseson ca 
taxpayer other than a corporation-- 


(4) the amount deductible on account 
Ce e8Osses from e2les or exchanges of 
Capival assets snall not exceed the amount 
mie dL Yle On 2eCount of Gains fren salee 
On exchanges ol capital asseus; and 

(B) the deduction for long-term capi- 
ted gels provided by Section 1202 shai) 
Nee vewal loved: 


(3) Deduction for personal exemptions. -- 
Nomdeqicll om enall pemallowed under section 
US (relating to persona | exemptions). No 
Peevey Lon dn Tver wor any Such. deduction share 
esol lowed. 


(4) Nonbusiness deductions of taxpayers 
Sec mola COngOtatIlONs.=- in Une Case tor oa 
Paseo OUNCt Enema COrvpOrauLon, tmevde— 
OUGitens allowanle oy tails chapter When are 
Mow actUrlLOllaole To a taxpayer's urade oO: 
business shall be allowed only to the extent 
©f §OMe amowne Gi The Bross income not derived 
ioe Telmourace OO OUSINeGSs =) FOm purgeses 
Ciuc oreced las eSenccnce-— 


(A) any gain or loss from the sale 
Ormouncr disposition Of == 


(ME) Somstolcieicig uisies inal Wore” TuigeXse 
Sore DuUSIICSS pol ea .CnaLacCr er MLC 
PoPcU | eCComcOmeNena LLOvence 16. ps 
genrectavi on oreovided 1m Seculon 10/77 
ox 


Gi real prope rey scan erne 
meade Of USITCSea oe) spe brea vec 
as attributable to the tradd or 
bustmaess. 

(Bj) the modiiicat ons Spec: 7icd in 
Danaeraphs (1), (2)( 8) .eand (3) shale 
be elaine In lO account = 


(C) any deduction ellovable under 
Seemron £65(c) (3) (relating to casualty 
losses) shall not be taken into account; 
206 


(D) any deduction allowed under section 
Lok or section 405(c) to the extent avvri- 


butable to contributions which avr 
on behalf of an individual who is 
SOpley eer Wa una sare meaning of se 
HOl(c) (1) shall not be treated a 
attributable to the trade or busi 
Suc wc vidual. 


(5) Special deductions for corporations.-- 
No deduction shall be allowed under section 
e42 (relating to partially tax-exempt interest) 
or under section 922 (relating to Western 
Hemisphere trade corporations). 


(6) Computation of deduction for dividends 
mecelved, CCC -=sl(esdequctrons alloved. by 
sections 243 (relating to dividends received 
by corporations), 244 (relating to dividends 
rece ved Of Cervain urererred stock of bublic 
utilities), and 245 (relating to dividends 
wecelved Trom Certain Toreren corperaci ons) 
Snalil pe COmMpUTEd Without regard to section 
246(b) (relating to limitation on aggregate 
amount of cee eee anon ne -Coauce non 
Silrowiec oy Seec1on 24 / (relating Tomdividence 
Pore wonecortcalny Drer1 erred StOCK Oma ol re 
Meilucies) shail be comouted without regara 
Boesuoscecion (a) a1) 9(5) or sack section. 


Upcemmcoce Cone. and Admin. Neve 2 ederal ex 
Regulations, 1961, § 1.172-3 (a) (3); 


(3) Nonbusiness deductions--(i) Ordinary 
Cecmectous. Ordinary nonbusiness cdeducurons shall be 
Geken ance account without regard to the amount o7 
business deductions and shall be allowed in full 
Meme eotexueny, DU NOt In exXcess, i¢f (iiate oune 
Wien is the Sum Of the ordinary Nonbustm@ess cross 
income and the excess of nonbusiness capital gains 
@Ver 2onbusiness capital losses. See paragraph 
(ect tote section. For purposes of seevwen 1/2, 
nonbusiness deductions and income are those deduc- 
tions and that income which are not attribuvasle 
to, or derived from, a taxpayer's trade or business. 
Wages and salary constitute income attributable to 
the taxpayer's trade or business for Such purposes. 


(ii) Sale of business property. Any gain 
Semilose on the sale or other disposition oF #ezeperty 


Preeseomie vce if tune tarneyer's trade or businésas 
and which is of a character tnat is SU) Cou, co 
ppome rho cance tor depreciation provided in cec vison 
ier ee: real property used in the taxpayer's 
Predewor business, Snall pe Cee ees Oe 
purposes of section 2c (2 mas atcribu table 
to, Sree ced 1 POM, Coe caxpayer's trace or 5 
See iweeelis and losses are to be taken oo SEC 
Mioiverea COMDULING a Mel OpCrating loss Vivhow 
wecara tO tne limitercion on Ae ees SGCvet sons. 
emo rarnmer Who selis at 2° loss lard used in 
Oiemevsimess Of farming may, In computing a nes 
Seeracins Loss, include in full the céduction 
Ouccrvise allowable With ReESVECCSCO SUCH LOSS, Wuuae 
Oliaereeara GO the amount ol hiS nNonbusiness income 
See wmoAOuL recard tO Whetner he is engaged in th 
[rederer PUSINESS Of Selling Tarms.. Similarly, az 
a men Who Sellssat 2a 1OSSs macwinery which ws 
Sceiguiles Frade Gr DUSINESS and Whicm 25 or 2 
i icter Giagt 12 Sb IeC co vO eoe ule anee yr. or 
depreciation may, in computing the net operating 
Boec, 2aciude in full the deduction otherwise 
Eleva ple With respect to Such Joss. 


(Gheseacualty Mosses. Sny deduccuem alicue 
fove Under Section 165(c) (3) for losses of propery 
Mou connected with a trade or business shall not 
be considered, for purposes of section 172(d) (4), 
wom oe a Moanpusiness deduction but shall se treated 
meer CeOUCT ION a2etributeble CO the vaxpayer SyGsace 
Srepusi ness. 


(iv) Limitation. The provisions of this sub- 
meecaph Shall not be construed to permit yene 
wuetion of items disallowed by subparagraph (1) 
Wiese Navas co Diy. 
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by 
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addressed to Mitchell Rogovin, Assistant Attorney General, 
[Meeetcjent Of Justice, Washington, D.C. 20530; said seated 

Pee ole Was then deposited in the United States Post oOfrice 
pmeorts and, Oregon on the day last mentioned with the pasg- 


Peewee terecon Tully paid. 


Nodipsitg 1 Yam 
—_febece Polley, ie 


Of AcCtoOrneys tor Appellee 
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Portland, Oregon 97204 


